knowledge as to the condition of the wall prior to the fall, had no idea
as to the angle of repose of the highwall prior to the fall, and was not
present when the conditions he cited were abated. Although he indicated
that he observed "teeth" marks made by the shovel in the highwall, his
conclusion that the wall was not scaled was based on the fact that the
shovel was not in the pit area on the day of the accident and he determined
during his investigation that the shovel had not been used in the pit for
the three or four days prior to the accident.

With regard to the existence of "hill seams" in the highwall, the
inspector conceded that it was possible that some were present in the
highwall area which had fallen, and he also conceded that some of the
cracks which he described may have been "natural". He reiterated that the
fact that the loose unconsolidated materials which existed, and which he
observed after the fall, constituted an obvious violation of section 77.1001.

State mine inspector Gopeland, who accompanied the MSHA inspector
during the accident investigation did not view the wall prior to the
fall and had no knowledge of its condition.  His testimony regarding the
existence of loose rock on the;wall is based on observations made after
the fall and while he expressed an opinion that the wall would not have
looked any different before the fall, he had no basis for making that
judgment other than his "experience".  In these circumstances, since
I believe that the massive fall of rock which occurred was a rather unusual
event, particularly in light of the extent of the fall, I reject the notion
that anyone may rely on "past experience" to support a conclusion that the
highwall area which fell probably looked the same way the day before the
fall. As for the cracks which he observed, Mr. Copeland conceded that
he had no way of knowing what caused them, and he candidly conceded that
he could not state whether the cracks presented a hazard because there
was no way to tell where they led to.

As for the testimony of state mine inspector Farmer, he too conceded
that he had no knowledge of the condition of the wall prior to the fall,
and while he agreed with Mr. Copeland's conclusion that loose unconsolldated
material caused the fall, his conclusion in this regard, as well as that
of Mr. Copeland is simply based on the fact that "it did fall".

Petitioner's arguments

In addition to the arguments presented during the course of the
hearing, in its posthearing brief petitioner argues that the fatal
accident was caused by the respondent allowing the highwall in question
to deteriorate over a period of several days, during which time its
scaling and stripping shovel was absent from the pit. Petitioner maintans
that the inspector issued the section 107(a) withdrawal order the day after
the fatal rock fall when he observed loose and unconsolldated material
along the entire length of the highwall during the course of his accident
investigation, and in support of this contention, petitioner has cited
certain testimony by the inspector, as well as several photographs of
the highwall taken at the time of the investigation. Further, petitioner
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